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Medical Opinions Not Deter-
minative of Special Education 
Eligibility, Seventh Circuit De-
termines--In Marshall Joint 
School Dist. No. 2 v. C.D., 2010 
WL 2990839 (7th Cir. 2010), the 
Seventh Circuit Court of Ap-
peals held that an administrative 
law judge applied the wrong 
standard in determining whether 
a child with Ehlers-Danlos Syn-
drome was eligible for special 
education services under the In-
dividuals with Disabilities Edu-
cation Act. In making her deci-
sion, the ALJ relied on the testi-
mony of the child’s physician 
that the illness could adversely 
affect the child’s educational 
performance. 
 
The case involved C.D., a stu-
dent who was diagnosed with 
Ehlers-Danlos Syndrome, a ge-
netic disease that caused the stu-
dent to have poor upper body 
strength along with chronic and 
intermittent pain.  
 
Upon the conclusion of C.D.’s 
second-grade year, the District’s 
IEP team determined after a re-
evaluation that C.D. was  
performing at grade level in his 
classes, had met many of the 
goals included in his IEP for 
gym, and that C.D.’s EDS no 
longer adversely affected his 
educat ional  performance.  
 Continued on Page 2 

Consumer Price Index 
  

Percent change for the month of July 2010, 
for the urban wage earners & clerical indices 
as reported by the Bureau of Labor Statistics.             
                          All Urban        Workers 
                            (CPI-U)         (CPI-W)   
Chicago-Mthly 0.2  0.2 
12 Mth  0.8  1.4 
 
St. Louis-6 Mth 1.1  1.2 
12 Mth   2.3  2.8 
 
U.S. Mthly      0.0 0.0 
12 Mth 1.2 1.6 
____________________________________ 
 
August CPI figures will be released Septem-
ber 18, 2010. For the most recent CPI, visit 
our website at: www.hlerk.com 
 
The Extra Mile is intended solely to provide 
information to the school community.  It is 
neither legal advice nor a substitute for legal 
counsel.  The Extra Mile is intended as ad-
vertising but not as a solicitation of an attor-
ney/client relationship. 
 

Reminders & Notes 
 Join us at our reception at the Illi-

nois Alliance of Administrators 
of Special Education fall confer-
ence on September 23rd in 
Tinley Park where Bennett 
Rodick is a featured speaker. 
Visit www.iaase.org for informa-
tion and registration. 

 Prepare your district's administra-
tor salary compensation report 
and submit to your board at its 
regular September meeting. Post  
on your district's website by Oc-
tober 1st. 

 Require student health exam and 
immunization by October 15th, 
unless you have set an earlier 
date and provided parent notice 
of the earlier date, or the student 
is an out-of-state transfer student 
(See August 2010 Extra Mile). 

HLERK Attorneys Named as 
"Leading Lawyers"--We are 
pleased to announce that four of our 
founding partners have been recog-
nized for excellence by their peers.  
Once again, Terry Hodges, Mike 
Loizzi, Stan Eisenhammer and 
Bennett Rodick have been named 

Illinois Leading Lawyers by their 
peers in Leading Lawyers Magazine 
while our partner Nancy Krent has 
been recognized by her peers as an 
Illinois "Super Lawyer.” HLERK is 
celebrating its 20 year anniversary 
of excellence in legal service for the 
school districts of Illinois. 

Amendatory Veto of FOIA Per-
formance Evaluation Bill--The 
Governor has issued an amendatory 
veto of HB 5154, which would 
amend the Personnel Records Re-
view Act to prohibit the FOIA disclo-
sure of performance evaluations of 
all public employees. In his veto 
message, the Governor expresses 
concern that approval of this bill 

would effectively depart from pro-
gress toward openness in govern-
ment attained in the recent overhaul 
of the FOIA statute. The Governor’s 
amendatory veto recommends that 
the prohibition on FOIA disclosure 
instead be limited to performance 
evaluations of law enforcement offi-
cers. The legislature will consider  
  Continued on Page 2  
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IDEA Cont.  The IEP team further found that C.D. was 
no longer in need of special education services, be-
cause his needs could be met in a regular education 
setting. The team instead decided to implement a 
health plan drafted by his physicians and the school 
nurse, which included restrictions and modifications 
for participation in gym class. 
 
C.D.’s parents thereafter sought and obtained adminis-
trative review of the team’s decision. The parents con-
tended that he was entitled to special education be-
cause he could not perform all of the activities in gym 
class. 
 
The ALJ found for the parents, relying on the opinion 
of one of C.D.’s physicians that the EDS causes him to 
experience pain and fatigue, which “can affect his edu-
cational performance.” Based on the physician’s testi-
mony, the ALJ found that C.D.’s ability to safely and 
fully perform and participate in certain activities at 
school, including regular P.E. class and recess, was 
adversely affected by his EDS. The federal district 
court affirmed. 
 
The Seventh Circuit reversed, finding that the ALJ ap-
plied the wrong standard in determining whether C.D. 
was eligible for special education services. For a child 
to qualify as a student with a disability under the 
IDEA, he must have an ailment listed in the statute. 
Although EDS was not specifically listed under the 
statute, it would qualify as an “other health impair-
ment” where it manifests itself in a variety of ways and 
adversely affects the child’s educational performance. 
34 C.F.R. 300.8(c)(9)(ii). 
 
The court then noted that the ALJ applied the incorrect 
standard. It noted that the standard “[was] not whether 
something, when considered in the abstract, can ad-

versely affect a student’s educational performance, but 
whether in reality it does.” The court also noted there 
was no substantial evidence that supported the ALJ’s 
finding that C.D.’s EDS adversely affected his educa-
tional performance. 
 
Even if the ALJ did not err in finding that the EDS ad-
versely affected C.D.’s educational performance, the 
IEP team needs to make a second determination as to 
whether the student requires special education. The 
team determined that such services were not needed 
and that all of C.D.’s safety needs could be addressed 
through his health plan implemented through his regu-
lar gym class. 
 
The ALJ rejected the team’s finding and dismissed the 
opinion of C.D.’s adaptive P.E. teacher as “unreliable.” 
Instead, she credited the opinion of C.D.’s physician 
that C.D. needed special education because of safety 
concerns in gym class. 
 
The court found the ALJ’s reliance on the physician’s 
opinion on this point was improper, noting that 
“physicians cannot simply prescribe special education 
for a student.” Rather, this determination rests within 
the team’s discretion, because the IDEA dictates full 
review by an IEP team composed of parent, regular 
education teachers, special education teachers, and the 
representative of the local agency.  
 
Finally, the court noted that C.D. would benefit from 
continued physical and occupational therapy. How-
ever, physical and occupational therapy are both re-
lated services and do not stand alone as services the 
school must provide apart from special education. 
 
Contact Jay Kraning or Bennett Rodick with your 
special education eligibility inquiries.  

HB 5154 Cont.  this issue in the fall veto session. Ear-
lier this year, the Governor signed SB 315 (P.A. 96-
0861), which contained Illinois Race to the Top com-
pliance provisions as well as an amendment to the 

School Code prohibiting the disclosure of performance 
evaluations of public school teachers, principals and 
superintendents. Contact Rob Swain or Heather 
Brickman with your FOIA inquiries. 



<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



